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Executive Summary

The associations believe that it is important for ESMA to provide guidance on the obligations imposed
under Article 58 MIFID Il, in order to assist reporting entities with the development of systems and
controls necessary to ensure compliance with the position reporting regime. As further discussed
below, we would be grateful if ESMA could clarify certain points regarding the scope of the position
reporting regime. In particular:

e how firms should interpret references to ‘client’ and 'end client' in Article 58 MiFID II, and in
what circumstances a reporting entity would be obliged to include the positions held by clients
and the clients of those clients until the end client is reached, in the reporting entity's position
reports;

e how ESMA proposes to address the legal issues that potentially arise from the reporting of
positions held by clients and the clients of those clients until the end client is reached;

e what steps ESMA intends to take in order to eradicate potentially duplicative reporting
obligations that would otherwise exist under Article 58 MiFID Il; and

e whether ESMA agrees that, for the reasons set out below, position reporting should be
conducted on a T+2 basis.

Meaning of 'client' and 'end client’

Articles 58(2) and 58(3) MIFID Il require reporting entities to include their 'own positions', as well as
the positions of their “clients and the clients of those clients, until the end client is reached" in their
position reports. Although we are not aware of any definition of the term ‘end client' in the relevant
legislation, we do note that Article 4(1)(9) MIFID Il states that "'client' means any natural or legal
person to whom an investment firm provides investment or ancillary services". As with any reference
to ‘client’, we believe that any reference to 'end client' in Article 58 MIFID Il should be interpreted in
accordance with the Article 4(1)(9) MiFID Il definition. Accordingly, for an entity to be a ‘client’ it must
receive investment or ancillary services from an investment firm. If such a ‘client’is also an investment
firm (“Entity B”), then any entity to which Entity B provides investment or ancillary services will also
be a ‘client’. If Entity B does not provide any investment or ancillary services to any entity, then Entity
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B will be the ‘end client’. If an entity is a ‘client’ but is not an investment firm (“Entity C”), then it must
always be the ‘end client’ as, in light of Article 4(1)(9) MiFID Il, Entity C would not be "an investment
firm [providing] investment or ancillary services" to any other entity.

On this interpretation, reports made under Article 58(2) MiFID Il should include an investment firm's
own positions, those of any entity to whom it provides investment or ancillary services ("Client X"),
those of any entity to whom Client X provides investment or ancillary services, and so on down the
chain. Consequently, we understand that the final link in the chain will be reached and the ‘end client’
will be identified upon reaching the first client that is either: (i) not an investment firm (as by definition
it cannot have a ‘client’ itself) or; (ii) is an investment firm but does not provide any further entity with
any investment or ancillary services.

However, not every position taken in a commodity derivative, emission allowance or derivative
thereof that is traded on a trading venue or in an economically equivalent OTC contract ("EEOTC") will
involve a client. For example, where an investment firm that is dealing on own account enters into an
EEOTC with another investment firm, neither firm may be providing investment or ancillary services
to the other. In these circumstances, we understand that each investment firm would only be required
to report its own positions and not those of the other firm which is its trading counterparty, or those
of any client that the trading counterparty may have.

Q.1 Does ESMA agree that references to 'client' and 'end client' in Article 58 MiIFID Il should
be interpreted in light of the Article 4(1)(9) MIFID Il definition of 'client'?

Q.2 Where Article 58 MiFID Il imposes a requirement on an entity to include the positions
of its "clients and the clients of those clients, until the end client is reached", does ESMA
agree that the entity's report should include its own positions, those of any entity to
whom it provides investment or ancillary services ("Client X"), those of any entity to
whom Client X provides investment or ancillary services, and so on down the chain?

Q.3 Does ESMA agree that where an investment firm ("Firm A") is dealing on own account
and enters into an EEOTC with another investment firm ("Firm B") without providing
investment or ancillary services to Firm B, Firm A's position report should only include
its own positions (and not those of Firm B, or those of any client that Firm B may have)?

Legal issues relating to the reporting of client positions

The obligation to report client positions under Article 58 MiFID Il raises a number of legal challenges
and uncertainties for reporting entities. We note, for example, that MiFID Il does not contain any
provision that is equivalent to Article 9(4) EMIR, which confirms that a counterparty or a CCP (or any
entity acting on their behalf) that reports the details of a derivative contract to a trade repository or
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to ESMA "shall not be considered in breach of any restriction on disclosure of information imposed by
that contract or by any legislative, regulatory or administrative provisions". Moreover, the fact that
the reporting entity may have no direct contractual relationship with the non-EU end clients gives rise
to practical difficulties in attempting to obtain confidential information from them regarding the
positions that they hold. The provision of such information could also give rise to breaches of
applicable laws and regulations regarding data protection and banking secrecy. In attempting to
comply with their obligations under Article 58 MiFID Il, reporting entities risk breaching those
applicable laws and regulations, in some circumstances such breaches may constitute criminal
offences.

In order to ensure confidentiality, we understand that there have been proposals for the development
of an IT solution that would encrypt the information relating to end clients. However, we do not
consider such a proposal to be viable for a number of reasons:

i. it would not necessarily address all of the legal issues identified above (for example, regarding
bank secrecy);

ii. it is not clear whether such a system would be enforceable against non-EU end clients;

iii.  the implementation of the IT solution is likely to prove challenging for budgetary and
operational reasons for both market participants and regulators. In addition, it would also
bring complexity to the IT architecture that has been built-up in the past few years in view of
the reporting requirements under EMIR, REMIT and MiFID; and

iv. it is questionable as to how the encrypted end client data would fit in with the internationally
agreed LEI standard.

For these reasons, we believe it is appropriate for reporting entities to take reasonable steps to obtain
information regarding the positions held by end clients. However, we would be grateful if ESMA could
confirm that a reporting entity would not be required to report the positions of its clients and the
clients of those clients until the end client is reached, where to do so would be a breach of an
applicable law or regulation.

Q.4 How does ESMA proposes to address the breaches of applicable non-EU laws and
regulations, regarding data protection and bank secrecy, that may potentially arise
from the reporting of client and end client positions?

Potentially duplicative reporting

We understand that the reporting obligation imposed under Article 58(2) MiFID Il applies to all
positions (i.e. both trading venue and EEOTC positions). In our view, this would result in an element
of duplicative reporting since the entity operating the trading venue would also provide the
competent authority with a breakdown of the trading venue positions, pursuant to Article 58(1)(b)
MIFID 1l (and as supplied to it pursuant to Article 58(3) MiFID Il). We note that in the Final Report
(ESMA/2015/1858) it is stated that “ESMA may also explore at Level 3 ways in which it is possible for
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investment firms to meet their obligations for reporting exchange traded derivatives under Article
58(2) by delegating part of their reporting to the entities that are obliged to report the same positions
in instruments to the same NCA. This would have the benefits of reducing the operational tasks of
reporting while also avoiding the inherent duplication of position reports for commodity derivatives,
emission allowances and derivatives thereof that have been traded on a trading venue that would
otherwise occur” (section 5.1.14, page 23). We believe that a firm should be allowed to comply with
the obligation to report positions under Article 58(2) MiFID Il by delegating the reporting obligation to
the entity operating the relevant trading venue (or to a third-party provider) and would therefore
strongly encourage ESMA to undertake this exploration at Level 3. In addition, we ask ESMA to
consider whether delegation should also be permitted in respect of the Article 58(3) MiFID Il reporting
obligation, in order to maximise consistency between the two provisions.

Furthermore, the Final Report also states that “ESMA’s intention would be for trading venues and
investment firms to use identical templates in order to facilitate automated reporting systems so that
reports can be processed and aggregated efficiently. ESMA would therefore encourage trading venues
also to use the reporting format established in Annex 2 of this technical standard and may address this
issue in the future on Level 3” (Section 5.1.13, page 22). We agree that trading venues and investment
firms should use identical templates and would support the publishing of Level 3 guidance that
requires position reports submitted under the requirements of Articles 58(1)(b) to adhere to the
template provided for Article 58(2) (set out in Table 2, Annex Il of draft ITS 4 within the Final Report).
In addition, we would encourage ESMA to publish Level 3 guidance stating that the reports submitted
in accordance with Article 58(3) should also adhere to the template provided for Article 58(2).

Q.5 What steps does ESMA intend to take in order to eradicate potentially duplicative
reporting obligations under Article 58 MiFID II?

Timing of commodity derivatives position reporting

Both Articles 58(2) and 58(3) clarify the sequencing of reporting by requiring the reporting entity to
report “at least on a daily basis”.

In order to meet these obligations, the reporting entity must first identify all the positions of its
branches and its clients (including those located outside of the European Union) and reconcile those
positions to ensure they are correct by the specified cut-off time of the relevant national competent
authority. In our view, reporting positions prior to the completion of back office procedures may result
in reporting errors that would need to be corrected once these processes have been completed. As
market participants may still be reconciling, editing and rerunning positions on T+1, we believe that
reporting should be conducted on a T+2 basis, in order to allow sufficient time to report with a higher
degree of accuracy.

While we are aware that exchanges and other regulators (e.g. the CFTC) accept position reporting on
an end of T+1 basis for futures, we also note that the CFTC requires T+2 reporting for OTC positions.
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We believe that for consistency, the Article 58(2) and 58(3) reporting obligations should have identical
reporting deadlines and, in light of the issues surrounding reporting OTC positions, a reporting
deadline of T+2 would be appropriate.

We note that in its consultation on MiFID Il implementation (CP 16/19), the UK FCA proposes that the
reporting is done by 5.00 pm UK time on T+1. However, this proposal does not seem to consider the
impact of reporting OTC positions.

Q.6 Does ESMA agree that, in light of the issues surrounding reporting of positions, all
position reporting should be conducted on a T+2 basis?

Conclusion

The issues identified in this letter are of key importance to reporting entities in order to understand
the obligations imposed by Article 58 MiFID Il. We would therefore be grateful if ESMA could confirm
that the views set out in this letter are correct and provide industry guidance confirming this.

About ISDA

Since 1985, the International Swaps and Derivatives Association has worked to make the global derivatives
markets safer and more efficient.

ISDA has over 850 member institutions from 67 countries. These members comprise of a broad range of
derivatives market participants, including corporations, investment managers, government and supranational
entities, insurance companies, energy and commodities firms, and international and regional banks. In addition
to market participants, members also include key components of the derivatives market infrastructure, such as
exchanges, intermediaries, clearing houses and repositories, as well as law firms, accounting firms and other
service providers.

ISDA’s work in three key areas — reducing counterparty credit risk, increasing transparency, and improving the
industry’s operational infrastructure — show the strong commitment of the Association toward its primary goals;
to build robust, stable financial markets and a strong financial regulatory framework.

www.isda.org

About GFMA Commodities Working Group

The Commodities Working Group of GFMA focuses on regulatory issues specific to banks operating in the
financial and physical commodities markets. The CWG’s work centers around the creation of a more level
regulatory playing field for the commodity markets, advocating consistency and avoiding duplication among
legislative measures.

The Global Financial Markets Association (GFMA) brings together three of the world’s leading financial trade
associations to address the increasingly important global regulatory agenda and to promote coordinated
advocacy efforts. The Association for Financial Markets in Europe (AFME) in London and Brussels, the Asia
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Securities Industry & Financial Markets Association (ASIFMA) in Hong Kong and the Securities Industry and
Financial Markets Association (SIFMA) in New York and Washington are, respectively, the European, Asian and
North American members of GFMA. For more information, visit http://www.gfma.org.

About EFET

EFET promotes and facilitates European energy trading in open, transparent, sustainable and liquid wholesale
markets, unhindered by national borders or other undue obstacles. We currently represent more than 100
energy trading companies, active in over 28 European countries. For more information, visit our website at
www.efet.org.

About FIA

FIA is the leading global trade organization for the futures, options and centrally cleared derivatives markets,
with offices in London, Singapore and Washington, D.C. FIA’s membership includes clearing firms, exchanges,
clearinghouses, trading firms and commaodities specialists from more than 48 countries as well as technology
vendors, lawyers and other professionals serving the industry.

About WMBA & LEBA

The Wholesale Markets Brokers’ Association (WMBA) and the London Energy Brokers’ Association (LEBA) (jointly
referred to in this document as the ‘WMBA’) are the European industry associations for the wholesale
intermediation of Venue traded and Over-the-Counter (OTC) markets in financial, energy, commodity and
emission markets and their traded derivatives. Our members, in addition to operating some twenty MTFs and
eight SEFs, will almost all apply to have OTF permissions and act solely as intermediaries in wholesale financial
markets and do not undertake any proprietary trading. As a result, they are classified in the UK as Limited Activity
and Limited Licence Firms in respect of the current Financial Conduct Authority classification. The WMBA
originated in 1963 from market oversight in central banking, but is an independent industry body.
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